Since 1959 the key developments in Australian mental health legislation have concerned the review processes by tribunals, with some jurisdictions taking a more legalistic approach, such as legal representation at all tribunal hearings, while others make this optional, at the discretion and expense of the patient. With the shift to community care, community treatment orders have been introduced, reflecting the most common and preferred locus of long-term care. Guardianship acts are commonly invoked, for example for the management of financial affairs and typically run in parallel with mental health acts (MHAs). Dementia-related aged care is also supported by guardianship acts. Criminal justice and mental impairment acts typically provide for insanity defences and admissions to forensic secure mental health units.

A development of particular interest in Australia is the shift of an increasing proportion of care and treatment under MHAs to private practice. Under the universal coverage of the federally funded Medicare rebate scheme, private general practitioners, private psychiatrists and, on a limited basis, private psychologists, combined, outweigh the public mental heath system. Historically these groups played a minor role in the care of 'involuntary' patients but they are moving to centre stage as the emphasis on community treatment increases.

Personality disorder is rarely mentioned in Australian mental health legislation, except where solely antisocial behaviour or antisocial personality is exempted from the definition of mental illness. In principle, individuals with personality disorder(s) are judged against the same criteria for mental illness and risk of harm as others are.

Some legislation sets out standards of care, although more commonly services seek to warrant these by accreditation processes. Advance directives, decision-making capacity (including capacity to consent to treatment) and access to advocacy are three topical issues exercising the minds of policymakers and drafting committees. These are areas that are relevant to the whole of health and indeed beyond, not just mental health, although Australia does not have overarching legislation, such as the UK's Mental Capacity Act 2005, to refer to.

Mental health acts and compulsory treatment {#s1}
===========================================

There is a model mental health act that promotes common standards (National Working Group on Mental Health Policy, [@r5]). Typically, MHAs define mental illness in terms of abnormalities of cognition, mood or behaviour, with exemptions such as political beliefs and gender orientation. They regulate all civil involuntary admissions, based on risk to self or others and, variably, to health.

Applications and recommendations for involuntary treatment are made by doctors, but the issue has to be decided by mental health tribunals or guardianship boards, although in some jurisdictions family may provide substitute consent to treatment. Discharge from compulsory treatment orders is by treating doctors or tribunal. The principle of least restrictive care applies. Standard tribunal review periods and processes for requesting *ad hoc* reviews and appeals are explicit, and similar provisions apply to renewals of orders. 'Special treatments' are regulated, including psychosurgery and electroconvulsive therapy (ECT), the latter in terms of standards and consent, the former (seldom used) with compulsory tribunal oversight.

Services for asylum seekers {#s2}
===========================

Over the past decade, controversy has surrounded the mental health problems of asylum seekers in detention centres, often in remote parts of Australia. MHAs are subordinate to the Immigration Act. Recent contracts between host states and detention providers have included specific requirements to provide mental health services and clear guidelines regarding clinical authority where individuals come under MHA orders.

Comparative research {#s3}
====================

With multiple jurisdictions, comparative studies of the outcomes of different authorisation and review processes might well be undertaken, for example regarding the different experiences of those subject to MHA orders, or mitigation of harm to self or others. However, such comparative research within Australia is conspicuous by its absence. One systematic review seeking to determine whether compulsory treatment orders bring any benefit to patients concluded that they brought no significant difference in service use, social functioning or quality of life compared with standard care (Kisely *et al*, [@r3]). This was based on two trials in the USA. A valuable overview of the situation in Australia and New Zealand has been provided by McSherry & Wilson ([@r4]) in light of the Convention on the Rights of Persons with Disabilities. Gray *et al* ([@r2]) compared Australian and Canadian legislation and found significant philosophical differences regarding the purpose of involuntary admission. They noted that Australian MHAs have a relatively strong treatment focus.

Community scrutiny, rights of carers and access to treatment {#s4}
============================================================

Community scrutiny of mental health law has increased substantially. Consumerism is well developed and valued in Australia. Legislation and explanatory materials are available online. Community views are sought and typically represented at the table in reviews or development of legislation. Non-governmental organisations (NGOs) also have an important say.

Venkataraman & McSherry ([@r6]) have examined the introduction of legislative provisions promoting the rights of carers; they noted the new Scottish system of 'named persons' and other recent provisions enabling access to information and more involvement in decision-making. Clinicians are aware of the need to reconcile the provision of evidence of impairment to a tribunal while at the same time not damaging their relationship with the patient, who is usually present at the hearing. Tribunals repeatedly insist that they be presented with explicit evidence of mental illness. As elsewhere, there seems to be no way to resolve this.

There is some interest in subsuming mental healthcare within the general law concerning consent to care or determinations of competence. MHAs have not led to improved treatment resources. Some authors believe that 'the priority for future research lies in exploring the factors which enhance treatment access and outcomes for the mentally ill rather than debating the shape or content of mental health law' (Carney, [@r1]).

An increasing emphasis on right to treatment and an associated widening of criteria to include prevention of deterioration of health is driving the application of MHAs to cover non-custodial community-based care, aimed at maintaining the patient's place in the community. This is in marked contrast to the historical use of MHAs to sanction compulsory admissions to asylums, removing the patient from the community.

This demonstrates that MHAs are malleable instruments, particularly when they are tuned to the voices of a range of stakeholders and are also subject to a robust parliamentary process in debating any changes to legislation. Modern communications are also playing a role, widening consultative processes, improving access to legislation and facilitating the business processes associated with statutory reviews by tribunals. Although the language of legislation retains arcane aspects, the workings of mental health laws are becoming less mysterious through greater transparency, and less authoritarian through participation and communication.

Contribution to health outcomes {#s5}
===============================

Arguably, mental health law has progressed faster than our understanding of the health outcomes of its implementation. In Australia, reflecting global trends, the rise of evidence-based clinical practice is potentially at odds with rights-based law. Medicine places primacy on outcomes, including broad concepts such as quality of life and consumer and carer satisfaction. A growing empirically based critique of mental health law may be anticipated, moving beyond 1970s concerns about 'rotting with your rights on' to questions about the relative therapeutic benefits of different legislative approaches. This would represent a hybridisation of medical and legal thinking, potentially with a common ethical foundation.

Another interesting trend is the substantial investment made in quality improvement methodologies in recent decades, most notably service and practice accreditation schemes, which are common in Australia. These provide a compelling alternative to legislative mandating of minimum standards of care in MHAs. In this model, mental health law and accreditation schemes are part of a portfolio of safeguards, rather than mere separate entities, and the protections in a given jurisdiction would be assessed accordingly.
